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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
. ~Q AUSTIN

3 GROVER SELLERS

ATTOMNEY GENERAL

Bonorable J. D. Looney
County auditor, Bowile County
Boston, Texas

Dear O5ir: Opinion No £ 0-58
pé4, requesting the opinion
apated therein reads, in

plication ro er-;r of Syle) report of sale, and
nnual xXepoxt o ad~ nistratx in connootlon

sedring on an opinion whieh I
quoat in this letter.

, Tiled her second annual report some-
e month of March, 1944, Attached to
are Exhibits 'A,* *A.l' and *B,' Exhidit

*During the period of this report the adminis-
tratrix made application to sell certain U. S. Govern-
I ment bonds of the par value of $1,376,000,00, as shown
in the attached application for ordcr of ualo. Order
of sale wag issued on this aprlication, but up to the
time of the rfiling of the annual report attached heresto,
no report of sale had been made on the sale of these
bonds. #hen the County Judge examined the report, he
fouad that the only item of cash shown in conneation
with this sale was an item under Kecelipts in Exhibit

'B* of $12,789.39, sald item being listed as 'Difference
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between velue of U. S, Government securities surrendered
and value of U, 8, Goverament securities received in ex-
change.' Upon being advised by the County Clerk that no
report of sale had ever been filed on the ssle of the
bonds in Question, the administratrix was ordered to
rile said report, a oopy of which is attached hereto.
Counsel for the administratrix contends that these

bonds were not :..3014 as set out in his application

for sale, but were merely exchanged for other U. 8.
Government bonds at a profit of 332,789.39, and
administratrix reports as cash received only the

profit realized from tiis so called exchange.

"It is my contention, and that of the County Judge,
that the report sale speaks for itself in the fact that
these bonds were sold at the request of the administra-
trix by the Chase National Bank to a bornd house in New
York, and the other securities mentioned purchased with
money realized from sald sale, leaving a balance in ocash
of $12,789.39, profit on the sale and purchase.

"We contend further that although the report of
sale states that these honds were exochanged, they were
in reality not exchunged, but sold, and regardleass of
the manner of sale, this money came into the hands of
the administratrix as cash receipts whether the maney
was actually in a bank in NHew York or in Bowle County;
that the reason the bonds were sent to New York for sale
was because there was no market in Bowle County for suach
a large amount of bonds, and in order to sell said donds
they had to be sent to a proper market.

"Neither the repert of sale nor the second annual
report has been approved dy the County Judge. The ques-
tion is, should the report of sale show a sale of these
bonds instead of a transfer of securities with a ocash
profit involved, and should the entire amount of the sale,
to-wit: $1,513,250,64 be shown on the second annual report
under the heading of Reoceipts, instesd of the manner in
which it is now reported, to-wit:'lifference betwsen value
of U. 5. Government securities surrendered, and value of

E. S. Government sscuritiecs received in exchange, $12,7689.39.°
£ w
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In the application of the adminiatratrix to sell such
securities, the administratrix prays that she be authorized to
sell said bonds and reinvest the proceeds in governmsnt tax free
bonds with such other orders as may be proper in the premises.

The order of sale issued on the above mentioned ap-
plication is as follows:

"IN THE COUNTY COURT CF BIWIE COUNTY, TEXAS,

: No. 8571
"DECEASED, ) '

"ORDXER

"On this ROth day of November, 1943, came on
for hearing the applicetion of Mrs. Helen Seeger,
Administratrixz, for authority to 2ell on the market
United States Government bdbonds of the pﬁr value of
€1,376,000,00, fully deseribed in said application,
and to reinvest the proceeds thereof in non-taxable
United Statea Goverhmhnt seourities, and the Court,
after examining said application and hearing the evid-
ence thereon, is of the opinion that asaid application
should be, and it is hereby granted, and said Adminis-
tratix authorized to sell the sscurities listed in
said epplication at the market price and reinvest the
procesds thereof in non-taxable United States Govern-
ment bonds., |

"/a/ 3. Fred Hoffman
"County Judge,"



A2 ¥

Hoenorable v . de aoOnNey, g e ¢

The report of the admipistratrix on the sale of the
bonis, based on the foregoing order of sale, is as follows:

"REPORT OF ADWINISTRATRIX N SALE OF BONDS

TN TAE COUNTY COURT ©F BOWIE COCUNTY, TEXAS.

"IN AK: ESTAVE OF W. §. BUCHANAN } Ro. 5571
DEQRASED }

"Comes birs, Helen Seoger, Adminiatratrix in the
above proceeding, and reports that subsequent to the
order of this Court dated November £0, 1943, in respect
to the disposition of United Ltates Government bonds of
the par value of $1,376,000,00, she sent said bonds to
The Chase Uaticnal Bank of New xork with instructions.
to secure thersfor 2i% United itates Treasury Bonds
64/69 of the por valus of $1,500000,00; that said Bank

delivered said bonds to C. J. Devine & Company, New York
h dealers in government bonds and received ceredit for the

market veilue thereof; to-wit: 31.513,259.64; that said

Ce 3. Devine & Company thereupoen charged said The Chase
National Dank of lNew York with the sum of $1,500,470.25,
representing mirket value of 2§¥% United Utetes Treasury
Bonds 65/69 of pur value of $1,500,000,00, and also gave
said Bank ecraedit in cash in the sum of §12,789,39,
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"Your Administratrix shows that in lieu of
the United States Government bonds of par value of
$1,376,000,00, referred to in the order of this
Court dated November £0, 1943, she has received 2i%
United St “es Treasury Bonds 84/69 of the par value
of $1,800: ,000,00 and has received in cash the sunm
of $12,789.39, both of which items are included in
her report nade as of February £9, 19044.

"MR5. HELEN SERGER, ADMINISTRATRIX
"By: A. L. Burford

"Her Attorney.™

Article 3533, Vernon's Annotated Civil Statutes, pro-
vides:

*No sale of any property of an estate shall
be made by an executor or administrator without an
order of the court authorizing the same."

Article 3583, Vernon's annotated Civil Statutes,
provides:

*All sales of property of an estate shall be
reported to the court ordering the same within thirty
days after the sales are mede. The report of sale shall
be in writing and shall be subsoribed and sworn to by
the executor or administrator. 3Said report may be made
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in term time or in vacation, and when returned,
ahall be filed by the clerk and the filing thereof
noted upon the judge's dooket, and shall show:

*}. The time and place of the sale,
"2, The property sold, desoribing the samse,

"3, The name of the purchager of such
propertiy,.

"4, The amount for which each article of
property sold,

"5, The date of the order of the court au-
thorizing the sale,

"6, The terms of the sale, and whether at
public auetion or mede privately."

Article 3430, Vernon's Annotated Civil Statutes,
provides:

"When an executor or administrator deems if
for the intereat of the estate to purchase or ex-
change property, or to take any claims or property
for the use and benefit of the estate in payment
of any debt due or owing to the estate, or to com-
pound bad or doubtful debts due or owing the estate,
or to make compromises or gettlements in relation to
property or claims in dispute or litigation, or to
compromise or pay in full any secured claim which has
been allowed and approved as required by law ageinst
the eatate by conveying the real estate securing the
payment of the claim to the holder thereof in full
payment, liguidation and satisfauction of such ¢leim
and the cancellation of any and all notes, deed of
trust, morgages or other liens evidencing or secur-
ing the payment of such claim, he shall present an
application in writing to the County Court represent-
ing the facts; and if the Court is satisfied that it
will be to the lnterest of the estate to grant the
same, an order shall be entered showing the authority
granted. The executor or edministrator may also re-
lease mortgages upon paymnent of the debt secured
thereby."
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Generally speaking, "probate courts generally have
povwer to confirm or to disapprove a sale, and in the absence of
a clear showing to the contrary, a couprt's anthority to act in
confirming a sale will be presumed., A court may confirm a sale
even though it was not in accordance with the order." Corpus
Juris Secundum, Vol. 34, Section 607 (a), page 581.

In the case of Blickensderfer v, Hanna, 132 S, W,
678, at page 682, it is dated:

w¥ * * pgain and again this court has held
sales of real estate under orders of the probate
courts to be Jjudicial sales and the confirmation
of such sales by the probate court is the e¢rowning
act and cures all prior irregularities, provided,
of course, always, that the court had obtained
Jurisdiction of the subject-matter and over the
parties, * * *n

It 18 stated in your letter that “"neither the report
of sale nor the second annual report has been approved by the
County Judge."™ Counsel for the administratrix oontends that
these bonds were not sold as set out in his application for sale,
but were merely exchanged for other United States Government bonds
at a profit of $12,789,39, and the administratrix reports as cash
received only the profit realized from this transaction. While
on the other hand, among other things, the County Judge contends
that although the report of sale states that these bonds were
exchanged, they were in rcality not exchanged, but sold, and re=-
gardless of the manner of sale, this money came into the hands
¢f the administratrix as cash receipts whether the money was
actuslly in a bank in New York or in Bowie County. It is ap~-
parent that the paramount question involved is whether the County
Judge is entitled to the commission under Article 3926, Vernon's
Annotated Civil Statutes, on the entire prooeeds involved in the
above mentioned transaction or whether the County Judge is en-
titled only to the commission allowed by Article 3926 on the
$12,789.39 cash actually received by the administratrix.

Although not specifically asked in your request, as
eretofore stated, it 1s apparent that the main quesation involved
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concerus the amount of comuission due the Judge under Article
39286, It is our opinion that the County Judge would be en-
titled to the ocommissions provided by Article 3926 on the
$12,789.39 and not on the $1,513,259.64,

Yours very truly

N
oM
COMMITTEE

Iy

_CH RMAM

Ardell Williams
¢ Assistant
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